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Hwéng dan co ban vé Canh tranh
danh cho cac Quan toa ASEAN

Dugc soan thao nhu mot phan caa Chuwong trinh Thyc hién Luat Canh
tranh AANZFTA

Bdng chirng gidn tiép trong béi cdnh luét canh tranh

1. Gidithiéu

1.1  Muc dich cta huéng dan nay:

a. latailiéu dua trén cac nguyén tac dé cac thanh vién cia bd may phap ly tai mdi
Qudc gia Thanh vién cta Hiép hdi cac Quéc gia Dong Nam A (Association of
Southeast Asian Nations (‘ASEAN’) s dung;

b. cung cap hudng dan véi day du thong tin va cd tinh thuc t€ cho cac quan toa
chuyén gidi quyét cac thir thach va van dé gdp phai khi danh gia bang chirng phirc
tap cla chuyén gia trong qua trinh ra quyét dinh va ra xét lai quyét dinh theo luat
canh tranh & cac Quéc gia Thanh vién ASEAN; va

c. hd tro thiét 1ap tién |é luat canh tranh, dé ting do chic chan vé phap ly, thuc day
tinh hiéu qua, va duy tri tinh nhat quén cling nhu kha ndng du doén trwdc tai cac
Qudc gia Thanh vién ASEAN, va cudi cung la déng gép vao viéc hinh thanh chinh
sach canh tranh lanh manh.

1.2 Huéng dan d3 duoc soan thao trong bdi cdnh cé nhitng khdc biét va giai doan phat
trién luat canh tranh khac nhau & cdc Qudc gia Thanh vién ASEAN.

1.3 Huwdng dan nay da duoc cac quan toa clia Toa én Lién bang Uc soan thao danh cho cac
quan toa cla cdc Quéc gia Thanh vién ASEAN, c6 cong tac chat ch@ vdi OECD. Pay la
mot trong mot loat cadc hwdng dan vé luat canh tranh dugc soan thdo duéi dang séng
kién cla ny ban Canh tranh Khu vuc Ty do Thwong mai ASEAN Uc New Zealand (ASEAN
Australia New Zealand Free Trade Area Competition Committee) nhu mot phan cta
Chuong trinh Thyc thi Luat Canh tranh  (Competition Law Implementation Program
‘CLIP’).
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Bang chirng gian tiép la gi?

2.1

22

Mot bén cd thé chirng minh mét su viéc dang dwoc xét xir trong mot vu kién:

a. Vvéibang chirng truc ti€p, bang cach duwa ra bang chirng hang dau cla sy viéc do;
hoac

b. v&ibang chirng gian tiép, bang cach dua ra bang chirng hang dau vé mot hay
nhiéu su viéc khdc ma dua vao dé toda an cd thé suy ra sy viéc cu thé dang duoc
xét xir.

Su khéc biét giita bang chirng truec ti€p va gidn tiép 1a bang chirng truc tiép khong can

c6 qua trinh suy ludn dién gidi. Trong trudng hop bang nhém, bang chirng truc tiép sé

xac dinh bu6i hop mat hodc ndi chuyén gilra cac d6i twong va miéu ta ndi dung thda
thuan cla ho. Bang chitng gidn tiép s& khong xac dinh cu thé cac yéu td nay, nhung sé
cho phép tda an suy luan rang thoa thuan d3 dién ra, cdc bén tham gia, va ndi dung
clia thda thuan dé.

Vi du, mot c6 hau ban trong cudc hop an trua gitra ba d6i tha canh tranh c6 thé duva ra
bang chirng 1a co6 ta nghe thay hai ngudi trong s6 ho dat dwgc thda thuan bing nhém
va thay ca ba vd vao lwng nhau vao cudi cudc hop. Mac du diéu nay chi cung cap bang
chirng tryc tiép vé thda thuan gitra hai d6i thd canh tranh, kha nang 13 quan toa cé thé
suy dodn ra théa thuan giira ba bén tir cac tinh huéng duwgc dua ra.

Vai tro clia bang chirng gian ti€p trong cac vu kién lién quan dén luat canh
tranh

3.1

3.2

33

Céc vu kién lién quan dén luat canh tranh hiém khi dwa hoan toan vao bang chirng
true tiép. Thay vao d6, ching thuong dugc dwa vao hodc két hop ca bang chirng truc
ti€p va gian ti€p, hodc dua hoan toan vao bang chirng gian ti€p. Khi cé bang chirng
trwc ti€p, bang chirng gidn ti€p co thé tro gilip quan tda danh gid do tin cay cla bang
chirng truc ti€p. Vi du, bang chirng truc tiép lién quan dén cudc hop cla cac ddi thi
canh tranh cé thé dugc chirng thue bdi hodc mau thudn véi bang chirng gidn tiép, vi
du nhu ho so di lai.

Bang chirng gian ti€p dwoc chap nhan & tat ca cac qudc gia OECD va nhiéu khu vuc
phap ly khac. Diéu nay phan anh tdm quan trong cla loai bang chirng nay ddi vai
viéc thyc thi thanh cong luat canh tranh.

Trong trudng hop cac bang nhdm, nhitng ngudi diéu hanh bang nhém nhan thay
hanh vi cla ho la trai phap luat va khach hang cta ho sé phan déi hanh vi d6 néu
biét. Ho c6 thé thuwc hién cac bién phdp che gidu hanh vi cia minh va tranh tham gia
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vao céc théa thuan chinh thrc, c6 ghi chép lai. That vay, didu thudmg thay & cac khu
vire phap ly 13 cdc bidng nhédm cd céc thda thuan khéng chinh thire, hiu nhau, y
tudng I&n gap nhau (meeting of minds), hodc “mot cam két cé y thirc véi mot
chuwong trinh chung”. N6 luc che gidu nay cé nghta 1a cé thé khdng cé bang chirng
truc ti€p cho mét thda thuan chinh thirc ciia bang nhém. Trong nhirng trwdng hop
nhu vay, bang chirng t6t nhat cé duwoc vé thoa thuan gitra cac d6i thd canh tranh 1a
bang chirng gian tiép vé giao tiép giita ho.

Mt quéc gia véi ché dd thi hanh mdi va/hodc thiéu vdn hda canh tranh manh mé cé
thé gdp phai nhitng khé khan nhat dinh trong viéc cé dwoc bang chirng, dic biét Ia
bang chirng tryc ti€p vé hanh vi chéng canh tranh. Quéc gia d6 cé thé khong co
chuong trinh khoan héng hiéu qua (ngudn bang chirng truc tiép chinh) va cling khéng
c6 kha nadng hop tac céc cad nhan hay doanh nghiép lién quan trong hoat déng kinh té
dé thu thap bang chirng. Hon nita, dé cé duwoc bang chirng truc ti€p vé thda thuan
bang nhém, can phai cé sirc manh, cdng cu va ki thuat diéu tra dac biét ma céc co
quan thdm quyén mai hodc it kinh nghiém chua cé duwoc. Didu nay ¢ thé cé nghia I3
cac doi twong canh tranh & nhitng khu vuc phap ly nhu vay sé gap kho khan hon trong
viéc dua ra bang chirng truc ti€p trong cac vu lién quan dén bing nhém, va phai dua
nhiéu hon vao bang chirng gian tiép.

MOt quan niém sai [am 1a mot vu xét x{r dua vao bang chirng truc ti€p ludn cé tinh
thuyét phuc hon vu dua vao bang chirng gian tiép. Didu nay khdng phai ltc ndo ciing
ding. Mot vu dya hoan toan vao bang chirng truec tiép sé thua néu chirng c¢é clia ho
bj tda 4n thay khong dang tin cay. Trong khi d6, bang chirng gian ti€p cé thé chirng
minh sy vi pham mét cach thuyét phuc tédi mirc khéng c¢6 kha nang cé suy luan hop ly
nao khac nita.

Tuy thudc vao tiéu chuan bang chirng dugc yéu cau trong trudng hop cu thé, suy
ludn ma tda an dua ra dya vao bang chirng cé thé can 1a suy luan hop ly duy nhat cé
duoc hodc chi don thuan 13 suy ludn c6 khd ndng nhét.

Céc loai bang chirng gian ti€p khac nhau

4.1

4.2

Cé céc loai bang chirng gian tiép khac nhau cé thé tro gitp toda an. Vi du trong vu
an lién quan dén bdng nhdm, bang chirng gian ti€p cé thé dwoc phan loai thanh
bang chirng giao ti€p va bang chirng kinh té.

Bang chirng gian ti€p thudc loai giao tiép 1a bang chirng vé viéc giao ti€p d3 dién ra
gitta cac doi tha canh tranh, méc du khong nhat thiét lién quan dén néi dung cla
giao tiép. Bang chirng giao tiép gian ti€p c6 thé bao gom:

a. ho so dién thoai, nhu nhat ky cudc goi va dit liéu theo dai vi tri;

b. nhat ky hodc ghi chép trén lich
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c. ho so tai chinh, nhu héa don chd & hay dién thoai, viéc sdp xép cho cac ddi thi
canh tranh vao cung dia diém cung thoi gian;

d. ghichép tir cdc cudc hop, cé thé ghi lai ai tham gia va chi dé chung cua
cudc thao luan; va

e. tailiéu ndi bd cho thay cudc giao ti€ép da dwoc thyc hién gitra cac ddi tha
canh tranh.

Bang chirng kinh té& gidn ti€p bao gdm bang chirng hanh vi va bang chirng cau tric. Ca
hai loai bang chirng nén dugc xem xét mot cach ly twdng.

Bang chirng hanh vi 1a bang chirng cho thay cac d&i thu da hanh x& ddng nhu trong
thoéa thuan bj cdo budc clia bing nhédm. Bang chirng hanh vi s& |3 bang chirng thuyét
phuc nhat néu né khdng thé dugc giai thich bang cac luc lvgng thj truong thong
thwong hay hanh xt kinh doanh canh tranh. Quan toa nén xem xét liéu c6 mot hanh
vi cu thé cd thé d3 xay ra néu khéng c6 bang nhdm hay khéng, xem xét dén lgiich
kinh t& va thuong mai don phuong clia cac ddi thd canh tranh. Bang ching hanh vi
c6 thé bao gdm bang chirng vé hanh vi song song, mé hinh dau thau, trao d&i thong
tin gitta cdc d6i thd canh tranh, lgi nhuén cao bat binh thuwdng, va tién sl vi pham lut
canh tranh.

Bang chi*ng cau truc 1a bang chirng giai thich tai sao nhitng déc diém cau trdc nhat
dinh 1am cho mot thi trudng cu thé dé bi anh hudng bdi hanh vi bing nhém hon.
Bang chirng cau truc ty né khong d dé cho thay sy ton tai cGa hanh vi bing nhém
nhung c6 thé 3nh hudng dén danh giad cla quan toa vé kha nang cta hanh vi d6
trong mdt thj trwdong cu thé. Bang chirng cau tric bao gdbm bang chirng vé sé luvgng
ddi tha canh tranh, su tap trung thi trwdng, rao can gia nhap, tich hgp doc, minh
bach gid ca va tinh dong nhat clia sdn pham. Bang chirng cau tric 13 vi du dién hinh
clia bang chirng kinh t€, duoc thdo luan chi tiét hon trong Hwéng dan Canh tranh
CLIP (CLIP Competition Primer) &@ muc ‘Economics’ (Kinh t€) va ‘Expert evidence’
(Bang chirng giam dinh).

Panh gia bang chirng mot cach toan dién

51

Mot bang chirng gidn ti€p cé thé cé kha nang hd tro nhiéu suy luan, trong s6 dé cé
thé c6 mot vai suy luan cé tinh mau thuan (xem 5.2 va cac muc sau dé trong CLIP
Competition Primer & phan ‘Abuse of Dominance’ (Lam dung Théng linh)). Vi du, viéc
gidm gia c6 thé dan dén suy ludn cd ly vé gia cadu moi hodc suy luan vé hanh vi canh
tranh. Vi ly do d6, khdng nén dénh gid riéng biét bang chirng gian tiép.
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5.2 Suy luan hodc cac suy luan rat ra tir bang chirng gian ti€p can dwoc quan tda danh

53

gia mot cach toan dién, dudi anh sang clia tat ca cac bang chirng san cé. LAy vi du
trudng hop bang nhém, bang chirng cho thay:

a. cdc cudc goi dién thoai gilra cdc d6i thd canh tranh vao ba ngay khac nhau;

b. tdng gid song song do cac d&i thu canh tranh tién hanh vai ngay sau moi cudc dién
thoai; va

c. cau truc thj trwdng déc quyén nhdm

Trong vi du trén va xem xét riéng 1é, khdng cé bang chirng gian ti€p nao ma mat
minh nd 13 d0 dé di dén két luan suy luan. Tuy nhién, dénh gia téng hop ca ba loai
bang chirng, cé thé gitp suy luan hop ly vé hanh vi bdng nhém. Viéc xem xét nay
duwoc ap dung véi nhiéu tredng hop dua vao bang chirng gian tiép, vi thong thuong
mot bang chirng gian ti€p khdng du dé dan dén suy luan vé hanh vi chéng canh
tranh.

6. Vidu vé bang chirng gian ti€p trong cac vu xi&r bang nhém
61 O Uc, nhitng vu sau 13 vi du vé céc vu lién quan dén bang nhdm ma bang chirng

gian tiép cé vai tro chi chét:

a. Bang chirng truc ti€p vé thda thuan gitta cac ch khach san ngung giam gia bia
doéng chai bi bac bo tai phién toa sau khi nhan chirng chd chét khdng nhat quén
v&i 1o khai trwdc day ciia minh. Van cé thé suy luan 1a d3 cé thda thuan bj cdo
budc kia, dwa vao bang chirng hanh vi va giao ti€p gian tiép.

b. Céc cong ty xdy dung dau thau cho cac dy &n cta chinh pha bi phat hién d3 théng
dong trong qua trinh dau thau. Mot cong ty khdng muén thang thau da tim kiém
“gia tran” (cover price) cla dy an. Suy luan |a d3 c6 thoa thuan dong y dé cong ty
tim kiém gid tran sé tra gid cao hon gid dé, trong khi cdng ty duwa ra gid tran s& trd
gia thap hon gia doé.

c. M6t nha san xuat day cap bi phat hién da tham gia thong déng dau thau trong
mot vu thau cung cip day cap cao thé trong long dat cho mét dy an thay dién.
Suy luan d3 duogc rat ra la nha san xuat bi nghi van d3 yéu cdu “vu tién” khi dau
thau du an, vi vdy d3 anh hudng dén thda thuan bang nhém toan cau gilr cac
nha cung cap cap Nhat ban va chau Au trong viéc phan bd cac dy an trén khap
thé gidi.
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7. Cac ngudn thong tin lién quan

7.1 Cac ngudn tai liéu sau cung cap thém thong tin lién quan dén lam dung vi tri thdng

linh. Cac tai liéu co thé 1a théng tin hitu ich d€ tham chiéu chung cho cdc quan toa &
cac Qudc gia Thanh vién ASEAN:

a.

HGi nghi ban tron vé Chinh sdch Canh tranh OECD (OECD Competition
Policy Roundtables), Prosecuting cartels without direct evidence, 2006

Tém tat Chinh sach OECD (OECD Policy Brief), Prosecuting cartels without direct
evidence of agreement, thang 6 nam 2007

Justice Mansfield, Opportunities & challenges: Evidence in cases under the Trade
Practices Act 1974, ngay 24 thang 5 nam 2008

Uy ban Canh tranh va Tiéu diing Uc (Australian Competition and Consumer
Commission), Cartels case studies & legal cases

Mang luwéi Canh tranh Quéc té (International Competition Network), Proving
agreement or concerted practice with indirect evidence
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https://www.oecd.org/daf/competition/prosecutionandlawenforcement/37391162.pdf
https://www.oecd.org/daf/competition/prosecutionandlawenforcement/37391162.pdf
http://www.oecd.org/competition/cartels/38704302.pdf
http://www.oecd.org/competition/cartels/38704302.pdf
http://www.fedcourt.gov.au/digital-law-library/judges-speeches/speeches-former-judges/justice-mansfield/mansfield-j-20080524
http://www.fedcourt.gov.au/digital-law-library/judges-speeches/speeches-former-judges/justice-mansfield/mansfield-j-20080524
http://www.fedcourt.gov.au/digital-law-library/judges-speeches/speeches-former-judges/justice-mansfield/mansfield-j-20080524
http://www.internationalcompetitionnetwork.org/about/steering-group/outreach/icncurriculum/provingagreement.aspx
http://www.internationalcompetitionnetwork.org/about/steering-group/outreach/icncurriculum/provingagreement.aspx
http://www.internationalcompetitionnetwork.org/about/steering-group/outreach/icncurriculum/provingagreement.aspx

